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THE UNION OF 
ENGLAND AND WALES 


(27 Henry VIII, C. 26: 34-5 Henry VIII, C. 26) 


I am going to ask you to spend a little time with me 
to-night in one of the neglected corners of the field 
of legal history, and to carry your minds back over a 
period of 400 years to the reign of Henry VIII. The 
particular corner of the field which I have in mind 
lies in that chapter of our national history when the 
first step was taken towards the formation of a united 
kingdom in this island, namely the unification of 
England and Wales. The walls of this Elizabethan 
Hall are an appropriate setting for such a reading. 
Master Bruce Williamson tells us, in his History of 
the Temple, that little authentic matter concerning 
life in the Temple is known prior to the early Tudors ; 
indeed he suggests that this was the time when the 
records of this Inn of Court became first available 
to the historian. One of the most notable documents 
surviving from that time is a report which was pre- 
pared at the special request of Henry VIII upon the 
methods of teaching law in the Four Inns of Court. 
It was a joint report, and the contribution for the 
Middle Temple was written by one Thomas Denton, 
who was later on twice elected Treasurer of the Inn. 
You will find his arms emblazoned in the top left- 
hand space of the window behind the Gallery in this 
hall. Among other topics, the Denton Report dealt 
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with the office of Reader, the ancient office which I 
have the honour to hold, an office which even then 
in the first quarter of the sixteenth century had been 
in existence for a very long period. Now, according 
to the Denton Report, the original function of the 
Reader was to deliver a lecture to the members of 
this Inn upon some Statute or Statutes. To-night, I 
propose to revert to this ancient practice, and to talk 
to you about two Statutes passed in the reign of 
Henry VIII (27 Henry VIII, C. 26: 34 & 35 Henry 
VIII, C. 26), one in the parliamentary session of 
1535-6 and the other in 1542. Strictly speaking, 
there is no such thing in our Statute Book as the Act 
of Union of England and Wales. Indeed, the Act of 
1542 speaks specifically of the annexation of Wales, 
but the title I have given to this Reading is useful 
in a general sense to indicate the series of enactments 
passed concerning the principality, twenty-three in 
number, especially the two J am dealing with. In 
this Coronation year the subject is not entirely with- 
out interest. Next month we shall see assembled in 
London prime ministers and statesmen from all over 
the globe, representing that world-wide common- 
wealth of free self-governing nations of which this 
small island in the North Sea is the mother country. 
It may be a timely occasion to draw attention to 
two facts which are too often forgotten even in this 
country, namely (1) that it was Henry VIII who 
laid the foundations of the British Naval Power, and 
(2) it was the dynasty bearing the Welsh name of 
Tudor which first embarked on that policy of 
external expansion which resulted in the British 
Dominion overseas. 

Institutional justice in this island has undergone 
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many drastic changes during the many centuries 
that have passed over it, but few more sweeping 
than those brought about in Wales by 27 Henry 
VIII, C. 26, and 34 & 35 Henry VIII, C. 26. The 
former is entitled “An Act for laws and justice to be 
ministered in Wales in like form as it is in this realm.” 
Its object was to set up a new judicial system in the 
principality. The latter Statute is entitled “An Act 
for certain ordinances in the King’s dominions and 
principality of Wales.” It consists of 130 clauses 
providing for the political and legislative incorpora- 
tion of Wales into England. Two hundred and fifty 
years later a legal writer described the second Statute 
as containing ‘‘a most complete code of regulations 
for the administration of justice, framed with such 
precision and accuracy that not one clause in it hath 
ever yet occasioned a doubt or required an explana- 
tion.” It instituted a complete political and judicial 
system for the government of Wales with its geo- 
graphical limits fixed as they are now and the country 
mapped out into its component counties as they exist 
to-day. This judicial machinery survived without 
alteration for nearly three centuries. The vast 
extent of the change which it brought about is best 
seen in a clearer perspective against the background 
of modern events. To-day the great problem con- 
fronting world statesmen is how to extend the reign 
of law from the national to the international sphere. 
But at the end of the fifteenth and the beginning of 
the sixteenth century the great problem confronting 
the first Tudor was how to secure the universal reign 
of law within the realm of England. The chief menace 
to the public peace at that time was the existence of 
the private armies of the feudal nobility. Partly owing 
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to the economic exhaustion which followed the long 
bloodshed in the Wars of the Roses, partly owing to 
the invention of gunpowder which could overpower 
the might of medieval castles, Henry VII succeeded 
in asserting his power as the head of the national 
state. What England wanted after he had won the 
British Crown at the Battle of Bosworth (as a recent 
historian has put it) was not more adventures in 
shining armour but the maintenance of peace, the 
enforcement of order, and the reign of law in place 
of the rule of violence and force. This policy of 
unification and security within the realm of England 
was pursued by Henry VII, as we know, with unswerv- 
ing tenacity throughout his reign. It paved the way 
no doubt for what is called the tyranny of the New 
Monarchy, but by the time his reign closed in 1509 
law and security and the supreme authority of the 
King as the head of the realm of England had been 
established beyond challenge. After Henry VIII 
ascended the throne, he pursued for a while his dream 
of dominion in France, but when this dream had been 
shattered he turned away from his continental 
adventures to the affairs of his island kingdom. 
Then he began the process of extending his father’s 
policy of unification to the Celtic domains of Wales 
and Ireland and Scotland. He failed to annex Ireland 
and Scotland to his crown, or rather he had to leave 
that work to his successors on the throne, but he 
succeeded in his policy of incorporating Wales into 
England. The chief instrument which he employed 
for this purpose was these two Statutes which were 
more or less supplementary to one another. In that 
long interval of time which lay between the so-called 
Conquest of Wales by Edward I and the days of 
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Henry VIII, Wales had formed no part of the political 
machinery of England. The so-called Edwardian 
Conquest was nominal rather than real, for it left the 
ancient laws of Wales and the Welsh language and 
social system untouched. It is true the English 
Crown possessed lands in the North and the West of 
Wales but these were separated from England by the 
territories of the Lords Marchers. Some of you may 
ask, who were the Lords Marchers? The reply in the 
colourless language of the lawyer is: The Welsh 
Marches were the boundaries between England and 
Wales, held by great feudal families who possessed 
all the lands in those border districts. If I were to 
answer the question at a patriotic Welsh dinner on 
St. David’s Day I should say these were the descend- 
ants of those Norman freebooters and those Teutonic 
cut-throats who had robbed the Welsh princes of 
their lands generations before. Although they stood 
in a sort of feudal relationship to the Crown, the 
Lords Marchers controlled their own system of 
government, they possessed their laws, each Lord 
Marcher had his own criminal and civil jurisdiction 
and the King had no legal power to interfere with his 
rule. A thief or a murderer had only to cross the 
border of one March Lordship into another, and he 
was beyond the arm of the law. Henry’s object first 
was to extinguish these separate laws and juris- 
dictions, and secondly to extend the sovereignty of 
his own rule throughout the principality. Now his 
success in solving the problem of the Welsh Marches 
was in marked contrast to his failure in Ireland and 
Scotland. More than one sentimental reason has 
been suggested to account for his success in Wales. 
One contemporary writer has suggested as an 
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explanation a rather picturesque episode which is said 
to have occurred at the death-bed of the first Tudor 
Monarch. Henry VII was the grandson of an 
Anglesey squire, Sir Owen Tudor, of Penmynydd 
near Menai Bridge. He was born at Pembroke 
Castle and brought up by his uncle there. He was a 
Welshman, educated in Wales and retaining all his 
life a love of Welsh poetry and tradition, but he was 
so busy with his task of keeping Englishmen in order 
during his reign that he had no time to attend to the 
affairs of his fellow countrymen. The story is that he 
repented of this on his death-bed, and that he sent 
for his son Prince Henry and charged him with a 
particular mission “that he should have a special 
care for the benefit of his own nation and country- 
men, namely the Welshmen.” I mention this episode 
only as an illustration of the danger of mixing up 
history with sentiment. Henry VIII had Welsh blood 
in his veins both on his paternal and maternal side, 
but he was as ruthless with the Celts as he was with 
other people. The keynote to his policy in Wales is 
in truth found in the changes which his quarrel with 
Rome necessarily created at that time. The Refor- 
mation Parliament in 1534 had passed the Act of 
Supremacy, which substituted Henry for the Pope 
as the head of the Church in this country and this 
breach with Rome had ranged against him the whole 
of the Catholic powers. First of all, the possibility 
of an invasion must have been present to his mind. 
In the rebellion of Owain Glyndwr a little more than 
a century previously, French forces had landed in 
Wales and—as we know—Henry Tudor landed in 
Milford Haven from Brittany before marching up to 
Bosworth. Above all Henry VII's quarrel with Rome 
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made it necessary that the whole of Wales should be 
subject to the control of the English throne. The 
Church was as deeply-rooted im Wales as it was in 
England, and the legislation which placed Henry at 
the head of the Church in England made it essential 
that Wales should be brought in and subjected to 
the same Parliamentary Authority. 

The Tudor policy which was embodied in these two 
statutes 1 am dealing with aimed at three objects: 
(1) political unity with England, (2) the abolition of 
all the laws and customs then prevailing in Wales, 
(3) the extirpation of the Welsh language. Henry 
VIII failed only in the last, and that for a reason 
which I touch upon later. But he succeeded in every 
other respect, and when his reign closed in 1547 the 
unification of England and Wales had been trans- 
lated from an ambitious plan into a working reality. 
By that time all the old Welsh laws had been assimi- 
lated to the laws of England; the ancient system of 
land tenure in Wales, namely gavelkind, had been 
abolished and superseded by the English system of 
primogeniture. The territories of the Lords Marchers, 
whose misrule had kept the Welsh in a constant state 
of rebellion, had been split up into counties on the 
lines of the English shires, and the Welsh counties 
were for the first time given representation at West- 
minster. This bald summary of the effects of his 
policy sounds commonplace. Underlying it, however, 
is found the seed of that great idea of responsible 
self-government, that union of liberty with security, 
which grew in time into one of the main fundamental 
prmciples of the British Constitution. What Henry 
VIII perceived was that any policy towards Wales 
would be fruitless unless it associated the community 
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which had to obey the laws with the work of enacting 
those laws and administering them. This constitu- 
tional principle of government is now recognised as 
one of the foundations of British rule throughout the 
world. It has made a great contribution to the story 
of civilisation, for it has taught the whole world how 
to reconcile personal freedom with security, and 
ordered progress with individual liberty. The first 
experiment in this direction was tried in Wales, and 
Welshmen are entitled to recall and to recall with 
no little pride that their country is the oldest partner 
in that world-wide concern called the British Empire. 
No better tribute to Henry’s greatness as a statesman 
can be found than in the famous speech which 
Edmund Burke delivered on conciliation with Amer- 
ica. In speaking of the unification of England and 
Wales and Henry’s wisdom in associating the people 
who obey the law with their own Government and 
their own administration of justice, Edmund Burke 
used these words: “From that moment as by a charm 
the tumults among the Welsh people subsided, 
obedience was restored, peace, order, and civilisation 
followed in the train of liberty. And when this day- 
star of the British Constitution had arisen in their 
hearts, all was peace within and without.” 

Henry recognised that two separate systems of 
judicature were then essential to the two countries. 
He took steps to secure efficient and trustworthy 
justices of the peace and impartial jurors, and he 
found them among the Welsh aristocracy and their 
followers. He set up an independent judiciary and he 
established High Courts of Justice in Wales under the 
name of the King’s Courts of Great Sessions. In this 
way he put an end to the different jurisdictions of 
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the Lords Marchers, and set up the machinery of a 
judicial system which ensured that the King’s writ 
ran where it had never run before, namely throughout 
the principality. These Courts of Great Sessions 
exercised both criminal and civil jurisdiction and in 
time acquired equitable jurisdiction which was sub- 
ject to review at the hand of an appellate tribunal 
at the King’s Council of Wales established in Ludlow. 
For nearly 300 years the Court of Great Sessions 
administered justice efficiently and cheaply among 
the Welsh people. But in 1830 this independent 
judicature was abolished by Act of Parliament and 
replaced by a scheme which brought Wales within 
the orbit of the English Circuit system. This change 
was brought about by more than one factor. The 
immediate cause for the enactment is set out in the 
preamble to the Act of 1830 which is described as an 
Act for the more effective administration of justice in 
England and Wales. The first words are as follows— 


“Whereas the appointment of an additional 
judge to each of his Majesty’s superior Courts 
of Common Law would cause much greater 
facility and despatch of business herein And 
whereas it is expedient to put an end to the 
separate jurisdiction of the County Palatine of 
Chester and the Principality of Wales.” 


What lay behind these words was this: The Judges 
of the High Court in England were then complaining 
(as they are complaining now) that they were over- 
worked and under-staffed and the case for the aboli- 
tion of separate jurisdiction in Wales was a pretext 
for increasing their numbers. The Act was passed 
as I have said in 1830. Had such a demand been made 


12 THE UNION OF ENGLAND AND WALES 


say, a generation later under conditions of demo- 
cratic government, it is doubtful whether any 
Ministry supporting it could have survived public 
opinion. But all this happened before the Reform 
Act of 1832, when the political fortunes of Wales 
were at their nadir, and the protests of the Welsh 
M.P.’s were in vain. There were other factors at work 
in bringing about the change. More than one par- 
liamentary commission had sat to inquire into the 
working of the Welsh Courts, and certain flaws had 
been discovered. Flaws not due to anything for which 
the Welsh people could be blamed, but certain 
institutional short-comings traceable to those poli- 
ticians who manipulated the judicial system in Lon- 
don. The Courts of Great Sessions differed in material 
respects from the High Courts in England. Here 
the Courts sat continuously through the year and 
the judgeships were whole-time appointments and 
divorced from politics. In Wales the Judges sat only 
for a short period, and the judgeships were part-time 
appointments and the holders practised at the 
English Bar and sat in Parliament. This lent itself 
to various abuses. Political corruption at that time 
was pretty rampant in the House of Commons. A 
letter from Lord Cawdor to the then Lord Chancellor 
in 1829 alleged that Welsh judgeships were treated 
as rewards for votes and support of ministerial 
measures. He used these words: “Individuals have 
been selected more for Parliamentary services than 
for their legal acquirements.” Another factor was 
that the change came at the time of a general move- 
ment in England towards law reform, the movement 
which marked the first half of the nineteenth century. 
It is notable that Edmund Burke, whilst denouncing 
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the political patronage which disfigured the Welsh 
Courts, favoured a reform and retention of the 
separate judicature on the ground that it was cheap, 
efficient, and acceptable to the Welsh people. The 
great Lord Mansfield also commended the Court of 
Great Sessions on the ground that it gave efficient 
justice at a small cost to the people. Now the change 
was made just a few years before Queen Victoria 
ascended the throne. The most unfortunate feature 
of it was that Wales was brought within the English 
Circuit system without any kind of provision for that 
lingual difficulty which is inseparable from the 
administration of justice in the principality. Wales 
lost something more than her judicial autonomy in 
1830. To the executive authority in London she 
became simply a geographical expression, a purely 
administrative area like Lancashire or Yorkshire, 
with no bilingual problem calling for special provision. 
The only acknowledgment of the fact that the mass of 
the people in Wales in 1830 did not speak English that 
I can find was a regulation that the Welsh litigant in 
a civil action must pay the fee for any interpreter 
who translated his Welsh evidence into English. 

Even as far back as the sixteenth century the 
attention of Queen Elizabeth’s ministers had been 
drawn to this language difficulty. There is a letter on 
record on the subject written in 1575. It was written 
to Sir Francis Walsingham concernmg a lawyer 
named Edward Davies. This is what the writer of 
the letter writes to the Queen’s Minister— 


“He (that is Davies) hath been the Queen’s 
Attorney in the Welsh Marches and is well 
learned and can speak the Welsh tongue, though 
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no Welshman. Note that it were convenient 
that one of the Justices of Assize did understand 
the Welsh tongue for now the Justice of Assize 
must have an interpreter. And therefore, many 
times, the evidence is told according to the mind 
of the interpreter whereby the evidence is ex- 
pounded contrarily to that which is said by the 
examinate. And so the Judge gets the wrong 
charge.” 


These words, written centuries ago, complaining 
of the language difficulty and the dangers of ineffi- 
cient interpreting, are no less true to-day. From the 
sixteenth century, let me take you to the first half 
of the nineteenth. Here is another extract taken 
from a book entitled The Reminiscences of a Welsh 
Judge as having been written by a lawyer named 
Brougham. The existence of this work is mentioned in 
a book. Asearch has been made in the British Museum 
to see whether this might be among the voluminous 
contributions that poured from the pen of the great 
Henry Brougham, but in vain, and my conclusion is 
that it was a lawyer of the same name. 


“There was,” he writes, “a great charm about 
the old Welsh circuits. The whole appearance 
of the Court was different from an English Court. 
The habits of the people—even their dress was 
distinct, and when, as in most cases, the witness 
could not speak English and had to be examined 
with an Interpreter, you might well fancy yourself 
in a foreign country. Indeed, in their addresses 
to the Jury,whether by the bar, or from the bench, 
it was but too obvious that the majority knew but 
little of what was said to them.” 
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Henry VIII had grappled with this language 
problem in the Act of 1535 with that harsh directness 
which marked all his actions. I have already 
described how his policy was designed to bring about 
the extirpation of the Welsh language. In the 
twentieth century some of his critics are rather apt 
to disregard the particular angle from which Henry 
approached the problem. That is to say, the prob- 
lem as to what ought to be the trial language in a 
bilingual community. In the nineteenth century as 
we know the same problem has broken out in 
distant parts of the British Empire. The case of the 
French Canadians and the case of the Dutch South 
Africans are cases in point. In the first half of the 
nineteenth century an attempt was made to extirpate 
the Dutch language from judicial proceedings in 
South Africa, but by the Union of South Africa Act, 
Section 137, the two languages are now placed on a 
footing of absolute equality both in the law courts 
and in Parliament. The same thing applies to the 
Province of Quebec. French is the language of that 
Province, though English is much spoken in the 
cities. Both languages are officially recognised in 
that Province and in the Federal Courts and Par- 
hament. If you turn to the Code of Civil Procedure 
in the Province of Quebec, you will find in paragraph 
436, clauses 1 and 2, the power of the Judge to decide 
in what language, English or French, the trial shall 
be conducted. Members of the Judiciary and Members 
of the Bar are bilingual and, where the proceedings 
require it, address the jury in both languages. A 
reasonable settlement of this problem has been found 
in those countries in a bilingual solution. But such a 
solution was out of the question in 1535. It is not 
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quite fair to judge the actions of a monarch or states- 
man in one century by the ethical standards of a later 
century. Remember that Henry lived in the age of 
Machiavelli’s Prince, that book which Thomas 
Cromwell, Henry’s chief minister, regarded as the 
one fountain of political wisdom. It was that book 
which first glorified the pagan gospel, which is 
raising its ugly head in Europe to-day, that the 
authority of the state is the supreme object of human 
government, that all considerations of morality and 
fair deahng among men must be subordinated to the 
material interests of the state, and that the safety of 
the state overrides any idea that there is a God ruling 
over the world and in men’s hearts. The modern 
state has been long familiar with the task of govern- 
ing two or more nations differing in language, race, 
and religion within the limits of the same kingdom. 
But in the sixteenth century the trend of progress 
appeared to point the other way—that is to say to 
the suppression of every religion, every language and 
every nationality except the dominant one. Moreover 
the doubtful security of the newly established throne 
of the Tudors required unity and stability. Henry’s 
object in aiming at the extirpation of the Welsh 
language was, of course, the Anglicisation of his 
fellow countrymen. The Tudors believed, as many 
people believe to-day, that the material interests and 
the moral and intellectual welfare of the Welsh people 
must be found in the extinction of the Welsh lan- 
guage as well as in the universal adoption of English. 
That was the reason why a clause was inserted in the 
Act of 1535 excommunicating the Welsh language 
from Courts of Justice in Wales. Now the clause has 
oceasioned in recent years a good deal of public 
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discussion. In substance the clause enacts that the 
official language of the Courts must be English and 
that if their officials are Welsh they must be bi- 
lingual. It is an interesting fact which deserves 
notice that a similar policy was adopted towards the 
Gaelic language in Scotland in 1730. The union of 
Scotland and England had taken place in 1707 and 
twenty-three years later an Act of Parliament was 
passed which declared that all proceedings in Courts 
of Justice in Scotland as well as in England must be 
conducted in English. This led to a curious result. 
The words of the Statute referring to England ran 
in these terms: “that part of the United Kingdom 
called England”—it is the sort of phrase one hears 
from the lips of Scotsmen at patriotic dinners on St. 
Andrew’s Day. These words gave rise to a curious 
controversy some years later. Professional lawyers 
had doubts whether the words “that part of the 
United Kingdom called England” included Wales. 
And in order to set all doubts at rest a Statute was 
passed which declared that the word “England” in 
that Act of Parliament included Wales. There are 
thus two Acts of Parliament on the British Statute 
Book which prohibit the use of Welsh as the trial 
language in Courts of Justice in Wales. 

An acute controversy has arisen in recent times 
which has had an echo in the House of Commons on 
the question whether this clause in the Statute of 
1535 ostracising the Welsh language has been re- 
pealed. The late Judge Ivor Bowen, K.C., in his 
book The Statutes of Wales states definitely that the 
words prohibiting the Welsh language in Courts of 
Justice in Wales are contained in Section 20. There 
is no doubt that Section 20 is repealed in the Schedule 
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attached to the Statute Law Revision Act of 1887. 
On the other hand, the late Mr. Llewelyn Williams, 
K.C., in his interesting volume, The Making of 
Modern Wales, states with equal firmness that the 
words are not repealed. Midway between these two 
schools of thought is a third which points out that 
the words appear in the Revised Statutes of 1897 as 
Section 17. There is equally no doubt that Section 17 
has not been repealed. 

Now which of these views is correct? The answer 
to the question can be found only in the original 
Statute Roll which lies at the Public Record Office in 
Chancery Lane. Accordingly, some time ago, I 
arranged with that Department to make an examina- 
tion of the document. To my surprise I found that 
the original Statute contains no sections at all— 
neither Section 20 nor Section 17 nor any other 
section. The words excommunicating the use of the 
Welsh tongue are there plainly enough. Now, what 
is the explanation? The truth is that at that stage 
of our legal history the modern practice of splitting 
up the contents of an Act of Parliament into num- 
bered sections had not been established. The history 
of drafting Acts of Parliament throws an interesting 
sidelight on the casual, haphazard way in which some 
of our judicial institutions have grown up. The 
average man to-day when he talks of a Statute thinks 
of the modern Act of Parliament, with its title, its 
interpretation clause, with all its contents para- 
graphed into so many sections in numerical order. 
But the earlier Statutes of this Realm are not in this 
form at all. Our first Statutes were in the form of a 
petition from the Houses of Parliament to the Mon- 
arch asking for the remedy of a particular grievance. 
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The terms of the remedial Act were always left 
to the King in Council. Then in the first half of 
the fifteenth century the practice began of sending 
the Parliamentary demands in the form of a Bill for 
the King’s acceptance or rejection. What this meant 
in the constitutional sense was that the Houses of 
Parliament took away from the Crown the power of 
settling the form of the Statutes. Then came Henry 
VII, who opened an epoch-marking chapter in our 
legislative history. Not until the first Tudor’s reign 
were the Statutes of this Realm enacted regularly in 
the English language. Up to that period they had 
been usually enacted in Latin or Norman-French. 
It is a fact worth recalling, it is a fact which I am 
entitled to emphasise to-night, that it was a Welsh- 
speaking monarch who gave the English people the 
Statutes of the Realm in their mother tongue. An- 
other great change was that the Statutes were no 
longer enacted in the old form. Parliament began to 
employ professional draftsmen, for it handed over the 
drafting of a Statute to Conveyancers, who are said 
to have been tempted into prolixity by the invention 
of printing. Now, before the days of Caxton the 
Statutes of the Realm had been promulgated by 
means of what was called “examplifications” or 
copies thereof: these were sent out to all the sheriffs 
in the land under the Great Seal out of the Court of 
Chancery requiring the proclamation of the document 
in each county. The first sessional publication of the 
Statutes was printed in the reign of Richard ITI. 
Strange to say, it was not deemed necessary by the 
State at that period to publish an official collected 
edition of the Statutes of the Realm for the guidance 
of the Courts and the legal profession. Odd as it 
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seems, this was left to private enterprise. In the past, 
other and equally important things were left to pri- 
vate enterprise. For example, little more than a 
century ago, no main roads fit for vehicular traffic 
existed in this land except those provided by the 
private undertakings called the Turnpike Trusts. 
Many collected editions of the Statutes were published 
between the sixteenth and the nineteenth century, 
ranging from Sergeant Rastall’s Edition in 1557 to 
Carey’s in 1758, Ruffhead in 1761, and Pickering in 
1762. Finally in the year 1800 Parliament decided 
that the State itself should authorise an official col- 
lection of the Statutes. In that year the Public 
Record Commissioners were appointed to collect the 
Statutes together and to issue an official edition. 
The labours of the Commissioners occupied them 
nearly 30 years. According to the Report of the 
Commissioners, most of the editors and commen- 
tators I have named who published these collected 
Statutes between the sixteenth and the nineteenth 
centuries had borrowed from one another, and had 
repeated one another’s errors and were guilty of the 
same omissions. Indeed there is some ground for 
saying that several of the editors or commenta- 
tors had cut up ancient Statutes into sections and 
paragraphs just as their fancy pleased them. 

These considerations must be borne in mind in 
discussing the results of my inspection of the Statute 
Roll at the Public Record Office. Let me first say a 
word or two about that interesting Department. It 
came into existence a century ago in 1838 as a result 
of the labours of the Public Records Commission. In 
1796, a complaint had been made in the House of 
Commons that the promulgation of the Statutes of 
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the Realm was defective and amounted almost to a 
serious public grievance. First no official or state 
authenticated translation of the Statutes of the 
Realm enacted in Latin or Norman-French had ever 
been published. Moreover the rolls of Parliament and 
the records of the Chancery Court and the bills and 
pleas of the different Courts then in existence—the 
raw materials so to speak of our statutory history— 
were scattered all over London from the Tower of 
London and the Rolls Chapel on the one hand to the 
Chapter House and the Stone Tower at Westminster 
on the other. It was one of the functions of the 
Public Record Commission to collect these available 
documents under one roof, and they are now all 
stored at the building in Chancery Lane. The task 
of preserving all the original documents at the 
Record Office has been thoroughly well done. The 
Statute Roll of the Parliamentary Sessions of 1535-6 
for instance is remarkably well preserved. When the 
Roll was carried into the room for my inspection, it 
looked like a miniature pile of carpet. It consists of 
a long series of parchments or membranes on which 
the text of the Statute is engrossed and each parch- 
ment or membrane sewn to the one preceding it by 
means of a narrow band of linen. The handwriting 
is in that style of calligraphy known to experts as 
“Old English,” i.e. the letters of the alphabet are 
drawn in rather Gothic characters, and the spelling 
is the orthography current in the Tudor period. A 
careful examination of the document revealed the fact 
that there are as I have said no sections in the Statute 
at all—neither the word “section” nor the initial 
letter “S” or “20” or “17” or any other number. 
But at intervals there are uncial or capital letters 


22 THE UNION OF ENGLAND AND WALES 


introducing such phrases as “And that” or “It is 
enacted” or “Forasmuch.’? When these were com- 
pared with Ruffhead’s version in 1761 and the 
Record Comiission’s version of 1811, it was at once 
clear how Section 20 in the one version had become 
Section 17 in the other. Both versions had treated 
the initial letters I have referred to as equivalent to 
the modern sections. The introductory part of the 
Statute which had been published by Ruffhead as 
Sections ] and 2 appears as Section 1 in the Public 
Records version. Sections 8 and 9 in the former are 
Section 8 in the latter and Sections 12 and 13 in 
Ruffhead are Section 12 in the other. The discrepancy 
between 17 and 20 is thus accounted for, These facts 
should be of interest to the Home Office. The Home 
Secretary declared some weeks ago, in answer to a 
question in the House of Commons, that the section 
was repealed sixty years ago. The inference which 
might be drawn from this statement is that the 
Home Office Official who prepares the departmental 
answers for the House of Commons had consulted 
Ruffhead’s version instead of the Revised Statute of 
1897. One other fact should be made clear. The 
Interpretation Act of 1889, Section 35, Sub-section 2, 
enacts that the official text of all Statutes is that 
contained in the version published by the Public 
Record Commissioners which first appearing in 1811 
was reproduced in 1897 as the Revised Statutes. It 
follows therefore that the words proscribing the use 
of the Welsh language are contained in what is called 
Section 17, and not in Section 20, and that these 
words have not been repealed. Some of you may 
suggest that such an ancient Statute as this is too 
obsolete to be enforced. I would remind you that no 
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English Act of Parliament can ever be safely regarded 
as having been abrogated by desuetude. In 1917 for 
instance, Roger Casement was indicted under the 
High Treason Act of 1351. On that occasion, as one 
of the defending counsel, I inspected the original 
Statute at the Record Office. 

The object of my visit to the Record Office then was 
to see whether the Norman-French text of the 
Statute of Treason justified the varying interpreta- 
tion of its language which one found in the various 
English translations. The chief point raised by the 
defence, namely that high treason could not be com- 
mitted anywhere outside the King’s realm, turned on 
the meaning of the words “giving aid and comfort to 
the King’s enemies inside the realm or elsewhere.” 
Every editor or commentator who had expounded 
the English translation of these words had punctu- 
ated the text according to his own interpretation of 
the words. So I examined the punctuation of the 
original parchment roll as inscribed in 1351. What 
I found was that there were no punctuation marks 
in the original text at all! 

Let me now turn to another and more practical 
aspect of the question which actually concerns the 
administration of justice now. To-day, after 300 

years’ experience of the Act of 1535 and 100 years of 
the Act of 1830 our executive officials responsible 
for the machinery of justice in Whitehall find them- 
selves face to face with the same problem unsolved 
that confronted Henry VIII, namely how to ad- 
minister justice in a bilingual community. In 1830, 
when Wales was brought within the English Circuit 
system, a great opportunity was given to make 
provision for this language difficulty. But not the 
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slightest consideration seems to have been given to the 
problem, and now in the twentieth century two or 
three developments have occurred which have 
brought to a head all the latent difficulties which the 
absence of such provision has meant since 1830. 
The first is the Court of Criminal Appeal. That was 
established in 1907 and gave every prisoner convicted 
of an indictable offence at Quarter Sessions or Assizes 
a right of appeal to the Court of Criminal Appeal. 
The Act requires a shorthand note to be taken of the 
evidence and the summing up at the trial, so that the 
shorthand writer is now an essential element in a 
criminal trial, and this provision has an important 
bearing upon the conduct of trials in Wales. Let me 
give you an interesting illustration of this. The inci- 
dent occurred at the Carnarvonshire Quarter Sessions 
in September, 1933. A case came on in which the 
prisoner and all the witnesses against him were Welsh 
speaking; so also were all the jurors and the advo- 
cates ; and so were most of the justices on the bench. 
Thereupon the Chairman (it happened to be Mr. 
Lloyd George) made the obviously sensible suggestion 
that the trial should be conducted in Welsh in order 
to save time. At the last minute it was discovered 
that the official shorthand writer to the Court was 
an Englishman who knew no Welsh; and accordingly 
the proceedings had to be conducted in English. To 
the irreconcilable type of Nationahst who demands 
that all criminal trials in Wales should be conducted 
in Welsh, I would respectfully point out that the 
absence of shorthand writers who write Welsh 
shorthand is at present an insuperable difficulty. 
The transcript of the Welsh shorthand notes would 
have to be translated for the guidance of the Court of 
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Criminal Appeal into English by the official inter- 
preter of the Court. It might be suggested that a 
bilingual shorthand writer (that is a Welsh-speaking 
shorthand writer who writes an English system of 
shorthand) could translate into English when he took 
down the evidence as given. This however will not 
do for the reason that the functions of the interpreter 
and the shorthand writer in a criminal court are 
fundamentally different. In criminal trials the exact 
words of the witness or the prisoner may be of vital 
importance on the issue of guilt, and for this reason 
competent and accurate note-takers must be em- 
ployed and kept apart from everything else. What is 
complained of in the existing system is that it fails 
to provide efficient interpreters. Only those who 
have had practical experience of interpreting evidence 
in Courts of Justice know the difficulties of the work. 
It requires not only a mastery of both languages but 
also readiness of speech and quickness of mind. Let 
us now take the other extreme view—that legal 
proceedings in all Courts of Justice in Wales should 
be exclusively and rigidly English and that the 
Welshman giving sworn testimony should be treated 
as an alien in his own land, should have the same 
right, no more and no less as the Frenchman and the 
Chinaman, that is the services of an interpreter to 
translate his evidence into English. There are two 
recent cases to which I should like to draw your 
attention, namely the case of Rex v. Thomas, reported 
in [1933] 2 K.B. p. 487, and the case of Ras Behari Lal 
and Others v. The King Emperor, reported in the 
Weekly Notes, 1933, p. 207. The first was an appeal 
from the Merioneth Quarter Sessions and the other 
from India. In the Welsh case the prisoner had been 
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convicted of sheep stealing, and in the Indian case 
of murder. Precisely the same point of law was 
involved in the two cases. The appeals were based 
on the ground that one or two of the jurors did not 
understand the trial language, which had been 
English. In Rex v. Thomas the Court of Criminal 
Appeal refused to admit in evidence affidavits sworn 
by two of the Welsh jurors saying that they did not 
understand English sufficiently to follow the evi- 
dence. The appeal was dismissed on the ground that 
the jurors who had acquiesced in a verdict were 
estopped from saying afterwards they did not under- 
stand what they had assented to. On the other hand, 
in the Indian case, the Judicial Committee of the 
Privy Council quashed the conviction for murder on 
the ground that the failure of a single juror to under- 
stand the language in which the trial was conducted 
was enough to invalidate the trial. The decision of 
the Court is set out in a judgment which has the 
great authority of Lord Atkin, who expressly dis- 
sented from the judgment of Lord Hewart in Rez v. 
Thomas. It follows from the judgment of the Privy 
Council that if a single Welsh juror does not know 
enough English to render him competent to act in 
that capacity, the verdict of any jury he sits upon 
must be set aside. 

Now the logical result of this decision is that every 
citizen who serves on a jury at Quarter Sessions or 
Assizes in Wales must understand English sufficiently 
to appreciate the evidence. The duties of the Chair- 
man and officials at Quarter Sessions, as of the Judge 
of Assize, require them to see that no irregularity 
occurs in the mode of trial and that nothing takes 
place which may result in the verdict being set aside 
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as in the Indian case. The responsibility is thrown thus 
upon them of excluding from the jury every mono- 
glot Welshman and every other Welshman who does 
not understand English thoroughly. It is sometimes 
said that the number of English-speaking people in 
Wales is increasing with each Census. That, no 
doubt, is true, but it is not the whole truth. Ever 
since compulsory education has been in force, chil- 
dren attending elementary schools learn a certain 
amount of English, but at a comparatively early age 
they return from school, especially in the rural areas, 
to homes and places of work where they speak their 
mother tongue. The result is that a considerable 
proportion of the agricultural and industrial popula- 
tion in Wales know English imperfectly—too imper- 
fectly to understand the evidence in a trial conducted 
wholly in English or to be cross-examined in that 
language. The kernel of this language problem is 
found just as much among these semi-monoglots as 
among monoglots. Many people acquire a second 
language, such as French or German, enough to read 
books and talk a little, but the matter assumes quite 
a different aspect if you give evidence on oath and 
are cross-examined in that second language. This 
obvious truth is often overlooked in England. All 
sorts of people are taught French or German at their 
school and university, including Members of the 
Cabinet, M.P.’s, Judges, both High Court and County 
Court. I hope I am not guilty of high treason in 
suggesting the possibility that if any of these people, 
even if the members of the judiciary, were examined 
and cross-examined on oath in such second language, 
they might not prove very satisfactory witnesses, and 
it is even possible that imputations might be cast 
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upon their veracity. There is another and more im- 
portant aspect of this question and that is the 
reaction of public opinion outside the Courts. After 
all, law, both national law and international law, 
rests upon public opinion, and public opinion resents 
any racial inequality in the administration of 
justice. Every subject of the King, whether he is a 
shepherd, talking Welsh on the slopes of Cader Idris, 
or whether he is a bus-driver who talks cockney in 
the Strand, is endowed with the same constitutional 
rights as the rest of his fellow citizens. But the actual 
and inevitable result of the decision in the Privy 
Council is that the monoglot Welshman and semi- 
monoglot Welshman is deprived of his constitutional 
right of jury service and that solely on the ground 
that he can only speak his own language. Just try 
to realise what this means to a law-abiding citizen 
who happens to be a farmer in one of the Welsh 
valleys. He pays his rates and his taxes and his name 
appears on the jury panel. He is summoned to serve 
as a juror at Quarter Sessions and Assizes. He 
appears in due course when his name is called out, 
but when he presents himself at the jury box he is 
told in a crowded court to stand down and he learns 
publicly that he is unfit for jury service as he is 
simply a Welshman who can only speak his mother 
tongue. Two or three incidents of this kind have 
occurred at Quarter Sessions in recent years, and they 
have caused a good deal of indignation among the 
population. Such a situation is humiliating to the 
Welshman’s racial self-respect. Nothing can be worse 
for the cause of law and order than that its admin- 
istration should be associated in the mind of any 
law-abiding section of the community with any sort 
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of racial injustice. As we all know, a deep-seated 
grievance infects the body politic like a virus. It has 
given rise in Wales to the demand for a wider recog- 
nition of the old language in trials at Quarter Sessions 
and Assizes and this demand is becoming more and 
more pronounced. What is the remedy? 

The demand of the extremist type of National- 
ist that trials should be in Welsh only, so far from 
being a solution of the problem, would merely turn 
the existing injustice upside down or the other way 
round. At the other extreme is the equally unreason- 
able view that the trial language should be exclu- 
sively English in complete disregard of the native 
language of the party or the witnesses. 

In the distant future I believe that the ultimate 
solution of this problem in Wales will be on the lines 
of bilingualism as in the case of South Africa and 
Quebec. Few people outside Wales realise the 
changes brought about in the intellectual life of the 
nation by the Welsh University system. Higher 
education, or the realisation of Owen Glyndwr’s 
dream of a Welsh university, has been in operation 
in our country only for sixty years, and when the 
magnificent work it is now doing matures, say, in 
another generation or so, some of the difficulties I 
have mentioned will have disappeared, and the road 
will be cleared for the Canadian and South African 
solution. 

Law reform is always and of necessity slow-footed. 
But there is one immediate remedy and that is to 
bilingualise the procedure at Quarter Sessions and 
Assizes, ie. the evidence should be interpreted, not 
only from Welsh into English as it is at present, but 
also from English into Welsh so that the monoglot 
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or semi-monoglot Welshman, whether in the dock or 
in the jury box should understand the case in his own 
language. This is the only way to meet the serious 
difficulty created in the position of jurors by the 
decision of the Privy Council. I would respectfully 
suggest to the Authorities that a departmental com- 
mittee should be appointed—something on the lines 
of the recent Peel Committee—to inquire into the 
whole question so as to ascertain the factors of this 
important and rather difficult problem. 

One word more in conclusion. I told you at the 
outset that Henry’s plan for the extirpation of the 
Welsh language failed for a particular reason. In his 
days Western Europe had not long stepped through 
the doorway of the Dark Ages into the dawn of the 
modern world. At that time Europe was splitting up 
into separate nationalities and independent states 
and the ideal policy pursued by all monarchs and 
their Ministers was a political state in which all the 
citizens belonged to the same race. Henry’s policy 
towards Wales was based on these lines. 

His object, metaphorically speaking, was to divert 
the current of the nation’s life from its old bed on to 
a new bed and thence into the broader stream of 
English life. But the existence of a separate language 
kept the nation’s life still flowing within its old 
channel and the legislative attempt at diverting it 
failed. There is and there always has been and always 
will be a definite limitation to the coercive powers of 
any legislature. When Jeremy Bentham wrote his 
essay I'he Limitation of the Power of Legislation he 
expressed a profound political truth, a truth perhaps 
not fully realised by the statesmen of the early 
sixteenth century. Indeed it is a truth over which 
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some of the democracies of the twentieth century 
might very well ponder. But Henry’s policy for the 
extirpation of the Welsh language failed for this 
reason, that the age-long fidelity of a proud and 
sensitive race to its mother tongue is something which 
it is beyond the power of any Parliament to destroy. 
It is something which pertains to the things of the 
mind, the things of the human spirit, things which 
are none the less real because they are invisible. 
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